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MINES SAFETY AND INSPECTION AMENDMENT BILL 2007 
Second Reading 

Resumed from 20 March. 

HON JON FORD (Mining and Pastoral — Minister for Employment Protection) [9.17 pm]: I will continue 
the remarks that I started some days ago. I seek the indulgence of the house. To ensure some continuity of my 
comments, I will be referring closely to my notes on the questions that were asked by members. If there are some 
details that I miss, of course we will deal with those when we go into committee. 

Hon Ray Halligan raised the issue of labour hire arrangements and the deeming provisions. It was always 
intended that the duties under sections 9 and 10 of the Mines Safety and Inspection Act would apply to all 
employers and employees on a mine site, whatever the employment arrangement is; that is, direct employees of 
the mining company, a contractor and employees of the contractor and a labour hire company and its employees, 
when they are on the mine site, are subject to the general duties of care under the Mines Safety and Inspection 
Act, as set out in sections 9 and 10, and breaches of the duties under sections 9A and 10A. Although it could be 
argued that reference to the duties of employers under section 9 would automatically pick up section 9A, the 
amendment attempts to ensure certainty. 

Hon Ray Halligan and the honourable Leader of the Opposition raised a number of issues about prescribed 
forms. There is no intention to remove the forms, and the forms will be available on the Department of 
Consumer and Employment Protection Resources Safety division website for those who wish to use them, 
although they will no longer be prescribed. The MSI act and the notice specify the information that must be 
provided in certain circumstances for a review of a notice. In practice, many of the mining companies prefer to 
communicate electronically and these amendments permit flexibility in the mode of communication of this 
information to the regulator. That is really what the amendment is there for—to supply some flexibility. 

Hon Ray Halligan also raised issues about penalties. Section 35, “Certified underground manager”, and section 
37, “Certified quarry manager”, have not been amended since 1994. The duties and responsibilities of an 
underground manager and a quarry manager set out in section 43(a) of the act were not amended in 2005 and are 
not with this amendment. What has been amended is the reference to the penalty. 

The 2005 amendments to the Mines Safety and Inspection Act introduced a new penalty regime. A number of 
provisions in the act were not amended and still refer to the old general penalty provisions. Amendments which 
came into force on 4 April 2005 introduced four levels of penalties. Section 94 of the act is a general penalty 
provision, which is a level 1 penalty—the lowest level—and regulation 17 sets out the general penalty levels that 
apply. 

The penalty levels in section 4(a) are not relevant to these amendments. The penalties in these provisions are 
now being amended because parts 3 and 4 of the act were not reviewed by the statutory review conducted by 
Robert Laing. He made a recommendation that a separate review be conducted of those parts of the act. 

Hon Ray Halligan also raised the issue of managers and the definitions. A registered manager for a mine is 
responsible on a daily basis for the control and supervision of the mine and mining operations. That definition 
relates to the exploration manager definition that we will get to later. It is important to remember that the 
registered manager specifically relates to the manager of a mining operation rather than an exploration operation. 
We will get to that definition later and I am sure we will get to it in committee as well. If a person is not used to 
these provisions, they can be difficult to understand. 

In underground mines, a certified underground manager must be appointed. This person must have the relevant 
tertiary qualification, and the registered manager may be the certified underground manager, who must be 
suitably qualified to hold the post. In open-cut mining operations, a certified quarry manager must be appointed. 
This person must have the relevant tertiary qualifications and the registered manager may be the certified quarry 
manager, again if suitably qualified to hold the post. 

These provisions have been in the act since 1994. The control and supervision of certain elements of mining 
operations on a daily basis should be under the control of qualified managers, under the general control of the 
registered manager; that is, if it is an underground operation, a certified underground manager, and for an open-
cut mining operation, a certified quarry manager. These qualified persons best understand the technical and 
safety aspects of those underground or open-cut operations. 

The Leader of the Opposition in this house referred, in his general comments about safety, to particular aspects 
of the resource sector that set them up differently, particularly mining. It makes it a difficult entity in regards to 
other operations. Of course, that is right, because if we look at the Argyle operation, there is now an underground 
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operation working in conjunction with an open-cut operation. In that case an operation could possibly end up 
with two specifically qualified managers—one for the underground operation and one for the open-cut operation. 

Hon Ray Halligan: For specific functions. 

Hon JON FORD: That is right. Hon Ray Halligan and the Leader of the Opposition in this house both raised the 
issue of the exploration manager. Section 4 of the act defines mining operations as including exploration 
operations. The definition of a manager in section 4 of the act refers to the manager being the registered manager 
only. The act requires that an exploration manager comply with the appropriate provisions of the act, but the 
exploration manager is not necessarily a registered manager. The amendment relating to appointment of an 
exploration manger can apply to a number of exploration operations. I will make an attempt to simplify this a bit 
later, but I think it is worthwhile me referring to these notes in details. Proposed section 46A deals with the 
appointment of the exploration manager. Proposed section 46A(1) creates an obligation for a principal employer 
to appoint an exploration manager where necessary to have control of exploration operations. Under proposed 
new section 47(2)(a), if the exploration operation is not under the control of a registered manager, the principal 
employer must notify the senior inspector for the district, or the person who is the exploration manager 
appointed for those operations. This phrase replaces the phrase “for the State for that owner”. This does not 
prevent the appointment of the same exploration manager for a number of exploration operations. That is a very 
important point. 

The difference from a registered mine manager for a mining operation is that it is only possible to have one 
registered manager, but this clause allows flexibility in that an exploration manager can be responsible for a 
number of sites. Exploration operations are typically relatively small, when compared to a mining operation like 
Mt Whaleback at Newman. That is a good example. The Whaleback operation itself has a registered mine 
manager and there may be a number of exploration operations going on around the mine. If those operations are 
on the same tenement, the registered mine manager could also be the exploration manager for the operations on 
that mining tenement and also, provided they are operated by the same entity, for other operations around the 
same locality. It could cover area C or Jimblebar, but the same person could not be exploration manager for, say, 
the Ravensthorpe operation. In a practical sense, the inspector would not allow that, because it would be 
impossible for the same manger to oversee the safe conduct of operations in Ravensthorpe as well as around 
Mt Whaleback. However, an exploration manager does not have to be a registered mine manager. If there is a 
general area of exploration, with maybe five or six operations—there is no real limit—a company can appoint an 
exploration manager who is responsible for all those operations. It allows some flexibility. This problem arose, 
as I understand, because of the way a mine manager was defined. I may get into trouble here and need assistance 
from my advisers later on. It was thought that a single manager was needed for each site. I do not see the 
advisers looking at me and shaking their heads, so I must be close to the correct answer! 
As I said before, this does not prevent the appointment of the same exploration manager for a number of 
exploration operations. This provision is to be contrasted with section 33(5), which provides that a registered 
manager cannot be employed as a registered manager for more than one mine without the approval of the State 
Mining Engineer. The honourable Leader of the Opposition referred to the prosecutions of exploration managers. 
Perhaps he was referring to the prosecution of an underground manager as a result of a fatality in 1998. In the 
particular case to which he referred, the prosecution was withdrawn in April 2000 as a result of advice from the 
State Solicitor that because the individual was charged as a manager and because the defence that had been 
foreshadowed made use of some anomalies in the definition of the term in the Mines Safety and Inspection Act 
as it stood at the time, there was no reasonable chance of the prosecution succeeding. As a result of that case, in 
2002 specific duties were introduced for underground and quarry managers. The duties proposed for the 
exploration managers in the bill are the same as those imposed on underground and quarry managers, which in 
turn are the same as those imposed on a registered manager, although only in connection with particular 
underground quarry or exploration operations referred to in an appointment.  
Hon Ray Halligan also raised the issue of improving the existing provisions. The existing provisions are 
improved by making them clearer for stakeholders, by removing the prescription of notifying the regulator on 
prescribed forms, by providing flexibility for mining companies, by clarifying provisions relating to the 
exploration manager and by bringing the penalty provisions in parts 3 and 4 in line with the rest of act. The 
amendments to sections 15A and 15C, which refer to contracts of employment, ensure certainty of intention by 
prescribing that breaches of general duties of care by both employers and employees in section 9 and 10 are 
subject to proposed section 9A and 10A provisions relating to breaches of those general duties.  
Hon Ray Halligan and the honourable Leader of the Opposition also raised a number of issues about provisional 
improvement notices. Particular concern was raised about the possibility of using PINs as a significant vehicle 
for union involvement. Concern was expressed that they would allow the unions to use occupational safety and 
health issues for industrial purposes. Occupational safety and health representatives are elected by their peers 
and perform an important in role in our workplaces. That role is encouraged and supported by most employers. 
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In the 15 or more years that I spent on work sites, all work sites had an elected occupational safety and health 
representative. In some cases that person was the supervisor. There are provisions in both the Occupational 
Safety and Health Act and the Mines Safety and Inspection Act for a representative to be disqualified if his 
powers are used inappropriately. Under both acts a person issued with a PIN can seek a review of that notice by 
an inspector. The PIN is suspended during the review period. Since PINs were introduced in 2005, there have 
been very few requests for reviews of notices under the Occupational Safety and Health Act. Eight reviews were 
requested in 2005-06 and six in 2006-07. To date, no reviews have been requested in 2007-08. Under the MSI 
act, there has been only one review. However, as PINs are intended as a tool for encouraging occupational safety 
and health issues to be resolved in the workplace, neither Resources Safety or WorkSafe provisions require the 
issue of a PIN to be reported; hence, statistics on how many have been issued are not available. I raised the issue 
with a BHP registered mine manager during a recent trip to Port Hedland. I was told that BHP does not regard 
PINs as a big issue provided that it is felt that there is a genuine safety concern. When I pressed BHP on whether 
the provisional improvement notices were a genuine concern, I was told that they were. 
The Leader of the Opposition raised concerns about the possibility that a safety and health representative could 
issue a PIN to a company to shut down the company’s operation for either a short or a long period, and about the 
resultant impact on the profitability and productivity of that organisation. The member was concerned that the 
provision would allow a union official or safety and health representative to close down a mine on safety 
grounds with impunity, even if it was later found that there were no grounds for doing so. A PIN cannot require a 
site or operation to be shut down. A minimum of seven days must be provided for a problem situation to be 
remedied before a PIN can take effect. Under the Mines Safety and Inspection Bill and the Occupational Safety 
and Health Act, a PIN can only be issued by an elected safety and health representative who has completed an 
approved course of training to become qualified to issue a PIN. Before issuing a PIN, the safety and health 
representative must consult with the person to whom the notice is to be issued about the matter that needs to be 
remedied. That consultation is designed to provide an opportunity for the problem to be fixed without the need to 
issue a PIN. Provisions in the legislation allow employees the right to refuse to work when there is the risk of 
causing imminent and serious injury or immediate and serious harm to a person’s health. Those provisions are 
completely independent of the provisions that relate to PINs and include sanctions for refusal to work when an 
employee leaves a workplace without authorisation or refuses to do reasonable or alternative work. During the 
last safety campaign that I worked on in my former job in the oil and gas industry, I was working on the 
Goodwin Alpha oil rig. We were shocked when the company’s CEO turned up on the platform and told us that if 
any person at any stage felt that he was at risk or that the operation was unsafe and the worker subsequently shut 
down the operation as a result of that concern, the worker would be supported even if the ensuing investigation 
found that the concern was unfounded. The most significant point to note about that is the cultural change that 
came over the operation. For the first time, at the highest level, safety was deemed to be more important than 
production. That probably had always been the case but it dealt with the perception that that was not the case. 
Nobody ever shut down the facility but it was very empowering for the workforce. Although as legislators we sit 
here and do our best to construct legislation to protect the workforce, management and people’s investments and 
we try to ensure that all workplaces are safe, in the end it is the personal culture that delivers the real safety 
benefits. If that culture does not exist, a workplace is in trouble. We still have a long way to go but we have 
come a long way in this state. Successive governments have worked well with companies over time. Members 
can see that there has been a cultural change. We can see that cultural change when we look at home building 
sites. We no longer see people skirting their way up people’s houses with piles of tiles over their shoulders. 
These days scaffolding is constructed around the house so that it looks like a commercial site. That is a result of 
cultural change. 

The Leader of the Opposition also referred to reviews of the decision by the Occupational Safety and Health 
Tribunal. Under section 51G of the Occupational Safety and Health Act 1984, the WA Industrial Relations 
Commission may sit as the Occupational Safety and Health Tribunal and the members of the IR commission are 
consequently members of the tribunal. Arrangements for the hearing of a request for a review of a particular 
decision of the State Mining Engineer would be subject to the jurisdiction of the commissioner appointed for the 
purpose.  

Hon Paul Llewellyn raised the issue of improvements in mine safety. Full details of the safety performance of 
the mining industry are published annually by the department in its publication Safety Performance in the 
Western Australian Minerals Industry. In brief, the lost time injury frequency rate—number of injuries per 
million hours worked, the standard means of comparison—has decreased from 4.5 in 2001-02 to 4.1 in 2005-06. 
There has been a sustained reduction in workers’ compensation insurance premium rates for all mining sectors 
over that period. The fact that standards are now being measured by lost-time injury rather than fatalities is an 
important indication of where we are going. It will be good when we reach the stage when recordable first-aid 
cases become the measure of safety performance, but we have a way to go. Hon Paul Llewellyn raised also the 
issue of vexatious inspections. No complaints of vexatious inspections have been received by the State Mining 
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Engineer. Most disputes regarding actions of employers and safety and health representatives are resolved by the 
parties involved without the intervention of an inspector, as the legislation contemplates that they would be. Hon 
Paul Llewellyn also raised the issue of the requirement to investigate complaints. The object of the act is to 
promote and secure the safety and health of persons engaged in mining operations to assist employers and 
employees to identify and reduce hazards relating to mines, and to protect employees against risks associated 
with mining operations. Section 24 is the means of facilitating the objects of the act in reducing risks and 
securing the safety and health of persons engaged in mining operations.  

With those comments I will conclude and thank all members for their contribution and look forward to dealing 
with the bill in some detail in the Committee of the Whole. This is an important bill; it brings in some 
efficiencies and flexibilities to the resources sector, and I commend the bill to the house.  

Question put and passed.  

Bill read a second time. 
 


